


| greatly welcome this new edition of the Family Law Handbook. As is
pointed out in the Introduction, family law in Ireland has seen very
significant changes in recent times. Solicitors, and indeed all who deal with
the difficulties that arise when family relationships break down, need to
adapt both to changes in the legal environment and to changes in society
in general.

The handbook notes the strong support for the family enshrined in the
Constitution and the need for all involved in family law to have regard to
the best interests of the family as a whole, and in particular to the best
interests of the children of the family. This consideration makes the role of
the family lawyer both sensitive and complex, so that adherence to an
ethical code of practice is all the more essential.

This handbook is comprehensive in its coverage. It deals with the various
relationships that arise in the course of a family law solicitor's practice,
with the role of expert witnesses, with court proceedings and with the
growing role of different forms of alternative dispute resolution. It also
covers day-to-day practical realities such as file management and anti-
money-laundering obligations.

| am, however, particularly impressed by the section dealing with children.
In cases where children are concerned confusion can well arise as to the

exact role of the solicitor. Here a clear distinction is made between the role
of a solicitor in private family law disputes, where the client is the parent
but the child's welfare must still be regarded as paramount, and the role of
a solicitor in a public law child care case, while the client may be either a
parent or a child. The solicitor whose duty to the court is to ascertain and
report on the wishes and feelings of a child while at the same time advising
the court on the child's best interests has a delicate and difficult task. This
task is not assisted by an overly aggressive or antagonistic approach. As is
made clear in this handbook, litigation concerning children should never be
treated as a battlefield; the casualties in such a contest can only be the
children. The guidelines given in the handbook to a solicitor whose client
is a child are both sensitive and sensible, as is the advice concerning
parenting plans.

| hope that all solicitors involved in family law cases, both those who
practice regularly in the family law area and equally importantly those who
are involved in the occasional family law case, will keep this handbook in
the forefront of their minds and put its precepts into practice.

Catherine McGuinness
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Code of Practice

INTRODUCTION

Family Law in Ireland has seen very significant changes in recent times as
a result of the changing economic climate and the changing fabric of our
society. This brings increasing complexity to the practice of family law on
a daily basis, although the issues of critical importance to our clients
remain the same.

There can be a concern that solicitors and court procedures may add to the
distress and anger that can arise when relationships break down. In
general, solicitors should deal with matters in a way designed to preserve
people's dignity and to encourage them to reach agreement wherever
possible. The result will often be to achieve the same or more satisfactory
solutions than going to court but at less cost both in terms of emotion and
money. Various methods of alternative dispute resolution are now
This Code

believes that family law disputes should best be resolved in a constructive

available and should be considered fully with our clients.
and non-confrontational way.

It must also be remembered that solicitors act as representatives of the
client, but we are also officers of the court and citizens having special

responsibilities for the quality of justice.

As a representative of clients, the solicitor performs various functions. As

an adviser, the solicitor provides a client with an informed understanding
of the client's legal rights and obligations and explains their practical
implications. As an advocate, the solicitor forthrightly asserts the client's
position under the rules of the adversarial system. As a negotiator, the
solicitor seeks a result advantageous to the client but consistent with the
requirement of honest dealings with others.

The solicitor's responsibilities as a representative of clients and as an
However, conflicting
The Code of Practice suggests
methods by which such conflicts may be resolved.

officer of the court are usually harmonious.
responsibilities can be encountered.

In all professional functions, the solicitor must uphold the duties owed to
clients in accordance with the Law Society's rules of professional conduct
and must also demonstrate respect for the Constitution and the legal
system and for those who serve it, including judges, other lawyers and
public officials.

The Constitution is strongly supportive of the family. In family law cases,
therefore, solicitors should fulfil their professional duties in a manner
conducive to the best interests of their client but also mindful of the best
interests of the family as a whole and the children of the family in
particular. Solicitors should also ensure that consideration is given at all
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Code of Practice

times to balancing the benefits of any proposed action against the costs,
both emotional and financial, to be incurred as a result.

The Law Society recommends that all solicitors practising family law
should follow this code as a point of reference. Our members should also
explain the code to their clients, as it will form the basis of the approach
that they and their colleagues should adopt.

Keeping the code is not a sign of weakness and will not expose the client
to any disadvantage. The approach the solicitor adopts should be firm and
fair and in accordance with their client's instructions. Solicitors are not
prevented from taking immediate and decisive action where necessary.
Even when there are ongoing discussions, court proceedings may be
commenced and continue at the same time in case negotiations do not
produce an agreement.

The code is not a straitjacket. Its guidelines cannot be absolute rules and
it may be necessary to depart from the code if professional rules or duties
require it.
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Code of Practice

GENERAL

1.

At an early stage, you should explain to your client the approach you 5. You should encourage the attitude that the dispute is not a contest in

adopt in family law work.

You should encourage your client to see the advantage to the parties of
a constructive and non-confrontational approach as a way of resolving
differences. You should advise, negotiate and conduct matters so as to
help the parties settle their differences as speedily and amicably as
possible and reach agreement, while allowing them time to reflect,
consider and come to terms with their new situation.

If there are contentious issues concerning children, you should advise
your client that the court will, by law, prioritise the best interests of the
child. You should make sure that your client understands that the best
interests of the child should be put first. You should explain that, where
a child is involved, your client's attitude to the other parent will affect
the family as a whole and the child's relationship with his or her parents.

You should maintain professional objectivity and respect for all parties
involved in the family law dispute, taking into account the long term
consequences of your actions for all concerned. In practice, issues
relating to children and finances should be kept separate, where

possible.

which there is a winner and a loser, but rather that it is a search for
fair solutions. You should avoid using words or phrases that suggest or
cause a dispute where there is no serious dispute. You should stress
the need for your client to be open and honest in all aspects of the case
and you must explain what could happen if your client does not
conduct him or herself in this way.

Emotions are often intense in relationship disputes. You should avoid
inflaming them in any way. You should take great care when
considering the effect your correspondence could have on other parties
and on your own client. Your letters should also be clear and free of
jargon.
solicitors as aggressive declarations of war.

Remember that clients may see assertive letters between
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There are various forms of alternative dispute resolution in family law and
it is important to make clients aware of these services which may bring
about a settlement and may help your client and any other parties
involved.

In the first place, you should explore the possibility of a reconciliation with
your client and, where appropriate, give encouragement in that regard.
Clients should also be provided with a list of suitable agencies to assist
them in this process.
irretrievable, clients may benefit from personal counselling to assist them
in dealing with the separation and/or divorce process.

In many cases, even where the difficulties are

You should also make your client aware of the avenue of mediation prior
to entering into any correspondence or negotiation with the other party. In
some cases, for example where there are unresolved domestic violence or
protection issues, mediation may not be suitable. While the mediation
process does not typically involve the assistance of solicitors, clients may
seek legal advice separately during the process, although any issues which
arise might best be addressed in the course of mediation.

Collaborative law is a further means for separating or divorcing couples
who wish to play an active role in the process and might be described as a

form of solicitor-mediation where the focus is on mutual resolution of all
matters arising. As it is a different process to mediation and traditional
models of negotiation, specific training is required.

Where proceedings have been instituted, many of them are settled by
solicitors and counsel either through the traditional means of negotiations
leading to a Deed of Separation or negotiations in the context of ongoing
court proceedings.



Relationship with the Client

You should make sure that you are always objective and do not allow your
emotions or personal opinions to influence your advice.

You should actively listen to the client's instructions to ensure that you
fully understand same. You should also exercise great care in the language
used to communicate with clients both orally and in writing.

From the outset of the solicitor/client relationship, you should manage
expectations as to service, time to conclude, result and costs. You should,
with courtesy and respect, establish and maintain appropriate boundaries
with your client from the outset.

When advising your client you must explain all options. The client must
understand the consequences of any decision the client has to make. You
cannot make decisions on your client's behalf; decisions are a matter for
the client taking your advice into account.

You should advise your client of the obligation in family law cases to make
full disclosure of assets, income, liabilities, outgoings and pensions in
negotiations and court proceedings where ancillary financial matters are at
issue. Clients should also be advised of the consequences for non-
disclosure.

You should keep clients fully informed both orally and in writing of all steps
and material actions in their case. All communication should be clear and
should, where possible, avoid legal jargon. Telephone calls should also be
returned as expeditiously as possible.

You must make your client aware of the legal costs at all stages and
comply fully with your obligations under Section 68 of the Solicitors
(Amendment) Act, 1994. The benefits and merits of any steps taken must
be balanced against the costs at all stages of the process. The right of your
client to apply for Civil Legal Aid should also be made clear and all
appropriate information and documentation furnished in this context.

Should problems arise in the solicitor/client relationship, you should
address these as a priority. You should actively listen to the client's
perception of the problem and seek to resolve any complaint with courtesy
and respect. You and your client may have very different perceptions of the
problem. A client will not "hear" you unless they are sure that you have
"heard" their perception of the problem.

Clients should be informed of the firm's complaints-handling procedure.
Clients should also be made aware of their right to make complaints to the
Law Society of Ireland.
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Relationship with the Client

Where there is a total breakdown in the solicitor/client relationship it may
be necessary to terminate same and there are a variety of circumstances in
which the solicitor/client relationship may be terminated.

If permission for the solicitor's withdrawal from representation is required
by the court, you must not withdraw from representation without the
court's permission. In any event, you must not withdraw without taking all
reasonable steps to avoid foreseeable prejudice to the rights of the client,
including giving due notice, allowing time for the employment of another
solicitor, and delivering to the client all papers and property to which the
client is entitled following payment of all outstanding fees due to you.
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Dealing with other Solicitors

You should seek to maintain a good working relationship with colleagues
and a co-operative approach. It is not appropriate to criticise the other
party's solicitor, particularly to one's own client.

In correspondence and conversations with the other solicitor, you should
try to maintain the focus on resolution of the dispute and avoid
emphasising past difficulties or expressing opinions as to the conduct of
the other party. You need to have regard to the impact of correspondence
sent and received and consider before copying correspondence to the
client. The solicitor should remain detached and avoid confrontational
language which may further exacerbate the conflict between the parties.
Threats of court proceedings should not be made without exploring other
less contentious options.

Both solicitors should encourage their respective clients to provide full
information in financial and other relevant matters at an early stage and
exchange the information as soon as possible. They should try to agree on
joint valuations of property wherever possible and joint reports where the
welfare of children is at issue.
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A solicitor acting on a general retainer from a client is not entitled, without
instructions from the client, to seek the advice of, or to instruct, counsel.
A specialist family law barrister may bring many benefits to an appropriate
case, working with you to best advance matters on behalf of your client.

However, counsel will not generally be involved on a day-to-day basis and
solicitors must retain the overall responsibility for the management and
progressing of a case.

In any case where counsel is instructed, you should always be conscious
that counsel can only be as effective as the instructions s/he receives,
allow. Itis the duty of the solicitor to properly instruct counsel in a manner
which ensures that counsel has all the information which the solicitor has
and which are or may be necessary for counsel to properly represent the
client's interests.

Where a settlement consultation is arranged to discuss aspects of the case
with a view to exploring the possibility of agreeing appropriate terms of
settlement, it is important that both counsel and the solicitor explain fully
the implications of any such settlement to ensure that the client has a full
understanding of same. The client must be kept fully advised and involved
as this is more likely to lead to a satisfactory outcome and satisfaction on
the part of the client.
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In many family law cases, one or both parties involved will not have
professional legal representation. Parties to litigation in our courts are
entitled, as a matter of constitutional right, to fair procedures. They are
also entitled to access to the courts and they can conduct litigation

without a legal representative if they so choose.

When you are dealing with someone who is not represented by a solicitor,
you should take even greater care to communicate clearly and try to avoid
any technical language or jargon that is not easily understood.

You should also strongly recommend an unrepresented person to consult a
solicitor and also advise that person that he or she may have an
entitlement to Civil Legal Aid. This advice should be communicated in
writing, where possible, and should be repeated in all subsequent
correspondence.

The lay litigant can also in certain circumstances avail of some help from
a named party chosen by them in court proceedings. This party would not
act as an advocate, but would sit with the lay litigant and, for example,
take notes and generally advise while taking no part in the actual case
itself. This is what is known as a "McKenzie Friend"
statutory recognition in Section 40(5) of the Civil Liability and Courts Act,

This was given

2004.
appropriate.

The court must approve this and can provide directions as

It is appropriate to prove to a court that legal documents have been
properly served on a lay litigant by the production of the requisite
affidavits of service. Any settlement concluded with the lay litigant may
be open to possible subsequent legal challenge on the basis of the lack of
legal representation/advice. It is therefore recommended that any

settlement reached with a lay litigant is ruled by the court.
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The institution of court proceedings in family law matters should be
considered a last resort, in circumstances where it is not possible to resolve
matters arising by other means. In some exceptional cases, it may be
necessary to issue court proceedings without first exploring the possibility
of settlement, for example where it is necessary to invoke the jurisdiction
of a particular court in international cases. However, this should only arise

in exceptional cases.

Prior to instituting proceedings, all alternative means of dispute resolution
should be fully explored with the client. It is also necessary for a solicitor
when instituting family law proceedings to file a certificate with the
relevant court office confirming that the appropriate steps have been taken
to resolve matters without recourse to court proceedings.

Before filing proceedings, you and your client should consider whether the
other party or his or her solicitor should be contacted in advance with a
view to coming to an agreement and minimising any possible
misunderstandings.

Particular care should also be taken when drafting family law proceedings
that the content is not inflammatory or aggressive.
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You should also discourage your client from naming any third parties
unless there are very good reasons to do so.

When taking any step in the proceedings, the long-term effect on your
client and other family members must be balanced with the likely short-
term benefit to the case.

If the purpose of taking a particular step in proceedings may be
misunderstood or appear hostile, you should consider explaining it, as soon
as possible, to your colleague.

Where possible, consideration should be given at an early stage in the
proceedings to narrowing any issues in dispute and to bringing about an
early settlement to the matter.

Throughout the conduct of court proceedings, solicitors must remember
that the process is fraught with anxiety and fear for our clients and we
must be sensitive to these concerns.



Children may be the subject matter of disputes and/or proceedings in a
number of ways for example in cases of custody/access, guardianship, child
care(public law proceedings), child abduction and adoption. The views of
children should be heard in these matters but are not always taken into
account in practice.

CHILDREN IN PRIVATE FAMILY LAW DISPUTES
When representing a parent in a private family law dispute, you should be
very clear with your client that the child's welfare and interests are
paramount.

You should encourage your client to co-operate with the other parent
when making decisions concerning the child and advise parents that it is
often better to make arrangements for the child between themselves,
through their solicitors or through a mediator rather than through a court
hearing where the decision of the judge may not suit either parent or the
child(ren).

In any letters, you should keep disputes about arrangements for the child
or children separate from disputes about any other matters. Children's

matters should be referred to in separate letters.

When acting for a parent in a private law family dispute, you must

remember that the interests of the child may not mirror those of the
parent. There is provision in the Child Care Act, 1991 (“the Act") for the
appointment of a Guardian Ad Litem to represent the child's interests
separately. However, this section has not been implemented as of yet.

Solicitors should encourage clients to remember that, in most cases, they
will be continuing to co-parent with the other party and it is better to
acknowledge the other party's strengths as a parent rather than to
condemn his or her weaknesses in an inflammatory negative statement.
Where the other party is a perpetrator of domestic abuse, however, this
clearly impacts on their parenting capacity and makes them an increased
risk to the child and resident parent, and this should clearly be
communicated to the court, with supporting evidence where available.

Solicitors should attempt to agree in advance with other parties any
evidence which is undisputed and inform the court of agreed facts.

CHILDREN AS CLIENTS IN PUBLIC LAW

MATTERS -CHILDREN IN CHILD CARE CASES

Care proceedings originate under the Act and are public law proceedings.
Child care proceedings are conducted in camera in accordance with
Section 29 of the Act. The parties to child care proceedings are inevitably
the Health Service Executive, usually one parent, often two parents and
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increasingly a child will either be represented by a solicitor pursuant to
Section 25 of the Act or will have a Guardian Ad Litem appointed to report
on his/her wishes and feelings and to advise the court on what is in his/her
best interests pursuant to Section 26 of the Act. The clients must be
advised that the court will have regard to the wishes and feelings of the
child and that those wishes and feelings will be considered in light of that
child's age and understanding.

A solicitor can therefore find himself/herself retained on behalf of any one
of these parties to the proceedings. The proceedings concern the welfare
of a minor and Section 24 of the Act states that the welfare of a child is
to be regard as the first and paramount consideration.

There can be a variety of applications to court which would comprise a
child care case, an application for an Emergency Care Order, an application
for an Interim Care Order, an application for an extension of an Interim
Care Order, an application for a Care Order and an application for a
Supervision Order.

The client should be further advised that, because the proceedings should
be in camera the documents are confidential and the contents should not
be disclosed or discussed with those who are not parties to the
proceedings. Reports are generally released to the solicitors for the parents
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on their undertaking to discuss the contents/conclusions with the parent
but not to release a copy of the report to them.

Solicitors should advise clients that it will not assist them to produce
statements or letters written by their children, nor to bring their children
to speak with solicitors acting for one or other parent, and solicitors should
firmly discourage such conduct. Solicitors should not see the children who
are the subject of any case in which they are advising unless they are
acting for the child.

THE CHILD AS A CLIENT

You should only accept instructions from a child if you have the necessary
training and expertise in this field and the child is of an age and
understanding to instruct. You must continually assess the child's
competence to give instructions.

You should consider whether it remains possible for you to act as solicitor
for the Guardian Ad Litem and the child but, if the views of the child and
the professional opinion of the Guardian ad Litem substantially differ, you
may need to opt to remain acting on behalf of the child and allow the
guardian to seek his or her own representation.

You should make all efforts to ensure that the proceedings are not delayed



and that they are concluded within a reasonable timeframe. You should
also ensure the matter is listed for full hearing to ensure that all reports
are exchanged in good time in advance of the hearing.

You should ensure that the child has sufficient information to make
informed decisions. The information should be given to the child in a clear
and understandable manner and you should be aware that certain
information may be considered harmful to a child.

A solicitor acting on behalf of a client in child care proceedings should
ensure that they have appropriate CPD points and experience, as this is
increasingly a specialised area of practice.

SURVIVAL PLAN FOR PARENTS/PARENTING PLANS
The way in which parents deal with their separation makes a difference to
how their children cope with the situation. This means parents have a
responsibility to make every effort to do whatever is necessary to minimise
the trauma for the children. Negative effects can be avoided or minimised
if parents can direct their energy to focus on what is best for the children.
Even if the one-to-one relationship between the parents has ended, both
have a role to play in the lives of the children.

When parents separate, issues may arise as to:-

B How to tell the children about the separation

B How to support the children through the separation process
B How to parent into the future

B How to deal with any disagreement on future parenting

Parenting plans are helpful in establishing a structure for the family. A
parenting plan can assist in reducing conflict between parents and provide
security for the children and should, therefore, be suggested and
recommended by solicitors.

Parenting plans generally set out an agreement between parents in relation
to children, particularly in the following areas:-

B what time is spent with each parent

arrangements in relation to school and other activities

holiday arrangements

how decisions are to be arrived at about the children

how children are to be consulted and informed about decisions.
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Expert Witnesses

Independent experts have played a significant role in family law for a
number of years. Expert witnesses such as child consultants, forensic
accountants, valuers, pension consultants and insurance advisors are

examples of experts commonly retained by the parties or their solicitors.

Where either party or their solicitor wishes to have their child medically
examined or assessed for the purposes of producing evidence in court, the
parties should in the first instance seek the agreement of the other party
to the proceedings so as to secure an agreed referral to a mutually
acceptable expert. Solicitors for both sides should agree on the issues to
be notified to the agreed expert and the areas where direction and advice
is sought. In default of agreement, the matter should be referred to the
court for its directions.

It is important to advise clients that the role of the expert witness will
generally be non-partisan in circumstances where the expert owes a duty
to assist the court on matters within his/her expertise and this duty
overrides any obligation to the party from whom the expert has received
instructions or by whom the expert is to be paid.

Increasingly, parties or their solicitors agree to the appointment of a joint
expert who is mutually acceptable to both parties.
appointment should first be agreed with all necessary information to

A letter of joint
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enable the expert witness furnish his/her opinion. The appointment of joint
experts is generally agreed with a view to minimising the costs to be
incurred by both parties and the time of the hearing, by narrowing the
issues at dispute at an early stage.



Conflict of Interest

Where a solicitor has acted for both parties in a non-contentious matter
(for example probate and conveyancing) and subsequently one or other of
the parties returns to that solicitor seeking family law advice then, before
the solicitor agrees to act, he/she should

a) satisfy him/herself that he/she has acquired no information that could
lead to a possible conflict of interest; and

b) ensure, by correspondence if necessary, that the other party has no
objection to the retainer.

It is entirely inappropriate for a solicitor or a firm of solicitors to represent
both parties in any matrimonial/relationship dispute, notwithstanding that
different solicitors within the firm may be representing the parties.

It is critical that the solicitor's role remain and be seen to be independent
and solicitors should ensure at all times that their representation of a client
does not become a further issue of conflict between the parties.
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It is very important that you keep written notes of all attendances on your
client or on any person in any way connected with the case. The
attendance note should include the date of the attendance, the name of
the attendee(s) and, at the very minimum, all the information given by your
client, all the advice given by you and your client's response to your advice.
You should also make a note of the emotional state of your client if
relevant. To assist in the matter of calculation of costs the attendance
note should also detail the duration of the attendance. The note can be
typed or, where more expedient, can be handwritten. Attendances should
also be kept by the staff in your office of all interaction between them and
the client.

If you are doing other work for a family law client, it is important that you
keep all documentation relating to that other work on a separate file.

It can sometimes be very helpful to suggest to your client that they should
bring a friend/person with them to the consultations with you if they wish
to do so, particularly at any difficult stages of the process.

You should advise your client to maintain a balance between the costs
being incurred by him/her and what he/she is likely to achieve following
such expenditure. You should remind your client at all times to bear in
mind and to review from time to time what is the appropriate sum to
expend on resolving the dispute with their spouse, particularly in the

context of discovery and interim applications, pending the substantive
hearing.

As with all legal work, it is essential to furnish clients with a detailed letter
pursuant to Section 68 of the Solicitors (Amendment) Act 1994. In this
letter, you should advise your client that he/she is responsible to you in
respect of your costs and that it is only on some limited occasions that
he/she may recover all or some of those costs from their spouse.

You should also advise your client of the factors that influence a judge
when he is considering whether or not to award costs in his/her favour or
against them and you should clarify for your client that, even if he/she gets
an order for costs against their spouse, they are responsible to you for your
costs but that they can recover some or all of same from their spouse if the
judge so decides.

We recommend that you should also discuss the contents of the Section 68
letter with your client in person or on the telephone if possible so that
he/she fully understands same. It can be a good idea to inform them in
advance that you will be writing to them about costs.

This also helps to maintain a good relationship between you and your client
because, if a Section 68 letter is received 'cold’ by your client, it can lead
to your client thinking that your only interest in the case is the amount of



costs you can earn and/or that you do not trust that he/she will pay you.
This is particularly important in a family law case because of the very
sensitive nature of such cases. You will be able to explain more easily in a
conversation rather than in writing that the Section 68 letter is sent for
the benefit of the client rather than the solicitor.

You should advise your client that costs accrue whether or not the case
goes to court, as protracted correspondence and sometimes negotiations
can also lead to substantial costs being incurred.

You may wish to seek payment on account and, if so, you should advise
your client of this at the outset. You should clarify whether or not you wish
payment on account or whether or not you propose to furnish interim bills
for work done to date. These are two distinct matters and you should make
it clear to your client which, if any, you require.

When issuing proceedings you should discuss with your client the
advantages and disadvantages of bringing proceedings in the Circuit or the
High Court from a costs point-of-view. You should also explain to your
client the costs implications when instructing junior counsel or senior
counsel and any other experts.

You should advise your client as to the availability of Civil Legal Aid and
you should furnish to them the address and telephone number of the
nearest Law Centre.

You should advise your client that lengthy and/or accusatory
correspondence with the solicitor for their spouse will very likely lead to
increased costs and furthermore that it may well inflame the situation,
prompting an aggressive response from their spouse which may lead to
further protracted correspondence/litigation between the parties resulting
in increased legal costs. You should also advise your client that costs will
be kept to a minimum if they carry out actions and prepare the work, which
you request them to do, in an efficient and timely manner.

You should advise your client that the conduct of the litigation may
influence a court in deciding whether or not to make an order for costs for
or against either party. This will include any delay or obstruction by either
party to the proceedings in complying with any reasonable request by the
other side or delay in complying with any court order. This includes not
complying with a reasonable request for discovery and also includes either
party making an unreasonable request of the other party including seeking
excessive discovery.

You should also advise your client that all the time spent by you on his/her
file results in increased legal costs, to include frequent/long telephone calls.

Solicitors are also reminded of their obligations under the anti-money-
laundering legislation, which may have a particular relevance in family law
cases.



It is necessary for all solicitors to take measures to identify new clients and
maintain records of their identity. It is also necessary to maintain records
of all transactions and copy documents for at least five years following the
transaction.

A solicitor must not:

[0 advise or assist a client to convert, transfer, handle or remove property
that represents the proceeds of criminal conduct, or

[ conceal or disguise the true nature of any property that represents the
proceeds of criminal conduct, or

W acquire, possess or use property, including fees, that represents the
proceeds of criminal conduct.

Any assets or resources purchased with untaxed income represent the
proceeds of “criminal conduct”. For this reason, solicitors must be careful
in transferring property between spouses where there may be any
suggestion that the assets were purchased with untaxed income or
represent the proceeds of any other criminal conduct. A solicitor who
advises or effects such a transaction could commit the offence of money-
laundering. The legislation does not require actual knowledge on the part
of the solicitor that the assets are "tainted". The test is one of recklessness
or suspicion. The legislation also does not contain any de minimis provision
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Anti-Money-Laundering Obligations

and an asset is considered “tainted" even if only a small proportion of the
funding arose from untaxed income and regardless of the length of time
that has elapsed since the asset was required.

Where the transfer of such “tainted" assets is being ruled or ordered by
the court, the court must be made aware of the provenance of the assets
or of any suggestion of funding, whether in whole or in part, from
criminal conduct. A failure to disclose to the court a fact relating to the
status of such property could amount to concealment on the part of the
solicitor.

Where the transfer of such "tainted” assets is being sought by agreement
of the parties, without the intervention of the court, a solicitor should not
complete any such transaction until the client has regularised the
situation in respect of those assets. If a client refuses to do so, the
solicitor should cease to act.

Where court proceedings have been instituted, a further reporting
obligation may not arise by virtue of legal privilege. However, this
reporting obligation may arise outside the context of court proceedings.
In particular, this obligation may arise in the context of negotiations

leading to a Deed of Separation or in the context of collaborative law.



Anti-Money-Laundering Obligations

The attention of all solicitors is drawn to the Law Society Guidance Notes
for Solicitors on anti-money-laundering legislation which can be accessed
through the Society's website at www.lawsociety.ie.

'amilv 1AW iandsbook 21




22 iamilv laWiandasook




Law Soci(;t; f Ireland

published by the Family Law Committee, Law Society of Ireland, Blackhall Place, Dublin 7
016724800 016724801 www.lawsociety.ie general@lawsociety.ie





<<
  /ASCII85EncodePages false
  /AllowTransparency false
  /AutoPositionEPSFiles true
  /AutoRotatePages /None
  /Binding /Left
  /CalGrayProfile (Dot Gain 20%)
  /CalRGBProfile (sRGB IEC61966-2.1)
  /CalCMYKProfile (U.S. Web Coated \050SWOP\051 v2)
  /sRGBProfile (sRGB IEC61966-2.1)
  /CannotEmbedFontPolicy /Error
  /CompatibilityLevel 1.4
  /CompressObjects /Tags
  /CompressPages true
  /ConvertImagesToIndexed true
  /PassThroughJPEGImages true
  /CreateJDFFile false
  /CreateJobTicket false
  /DefaultRenderingIntent /Default
  /DetectBlends true
  /DetectCurves 0.0000
  /ColorConversionStrategy /CMYK
  /DoThumbnails false
  /EmbedAllFonts true
  /EmbedOpenType false
  /ParseICCProfilesInComments true
  /EmbedJobOptions true
  /DSCReportingLevel 0
  /EmitDSCWarnings false
  /EndPage -1
  /ImageMemory 1048576
  /LockDistillerParams false
  /MaxSubsetPct 100
  /Optimize true
  /OPM 1
  /ParseDSCComments true
  /ParseDSCCommentsForDocInfo true
  /PreserveCopyPage true
  /PreserveDICMYKValues true
  /PreserveEPSInfo true
  /PreserveFlatness true
  /PreserveHalftoneInfo false
  /PreserveOPIComments true
  /PreserveOverprintSettings true
  /StartPage 1
  /SubsetFonts true
  /TransferFunctionInfo /Apply
  /UCRandBGInfo /Preserve
  /UsePrologue false
  /ColorSettingsFile ()
  /AlwaysEmbed [ true
  ]
  /NeverEmbed [ true
  ]
  /AntiAliasColorImages false
  /CropColorImages true
  /ColorImageMinResolution 300
  /ColorImageMinResolutionPolicy /OK
  /DownsampleColorImages true
  /ColorImageDownsampleType /Bicubic
  /ColorImageResolution 300
  /ColorImageDepth -1
  /ColorImageMinDownsampleDepth 1
  /ColorImageDownsampleThreshold 1.50000
  /EncodeColorImages true
  /ColorImageFilter /DCTEncode
  /AutoFilterColorImages true
  /ColorImageAutoFilterStrategy /JPEG
  /ColorACSImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /ColorImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /JPEG2000ColorACSImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /JPEG2000ColorImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /AntiAliasGrayImages false
  /CropGrayImages true
  /GrayImageMinResolution 300
  /GrayImageMinResolutionPolicy /OK
  /DownsampleGrayImages true
  /GrayImageDownsampleType /Bicubic
  /GrayImageResolution 300
  /GrayImageDepth -1
  /GrayImageMinDownsampleDepth 2
  /GrayImageDownsampleThreshold 1.50000
  /EncodeGrayImages true
  /GrayImageFilter /DCTEncode
  /AutoFilterGrayImages true
  /GrayImageAutoFilterStrategy /JPEG
  /GrayACSImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /GrayImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /JPEG2000GrayACSImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /JPEG2000GrayImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /AntiAliasMonoImages false
  /CropMonoImages true
  /MonoImageMinResolution 1200
  /MonoImageMinResolutionPolicy /OK
  /DownsampleMonoImages true
  /MonoImageDownsampleType /Bicubic
  /MonoImageResolution 1200
  /MonoImageDepth -1
  /MonoImageDownsampleThreshold 1.50000
  /EncodeMonoImages true
  /MonoImageFilter /CCITTFaxEncode
  /MonoImageDict <<
    /K -1
  >>
  /AllowPSXObjects false
  /CheckCompliance [
    /None
  ]
  /PDFX1aCheck false
  /PDFX3Check false
  /PDFXCompliantPDFOnly false
  /PDFXNoTrimBoxError true
  /PDFXTrimBoxToMediaBoxOffset [
    0.00000
    0.00000
    0.00000
    0.00000
  ]
  /PDFXSetBleedBoxToMediaBox true
  /PDFXBleedBoxToTrimBoxOffset [
    0.00000
    0.00000
    0.00000
    0.00000
  ]
  /PDFXOutputIntentProfile ()
  /PDFXOutputConditionIdentifier ()
  /PDFXOutputCondition ()
  /PDFXRegistryName ()
  /PDFXTrapped /False

  /Description <<
    /CHS <FEFF4f7f75288fd94e9b8bbe5b9a521b5efa7684002000410064006f006200650020005000440046002065876863900275284e8e9ad88d2891cf76845370524d53705237300260a853ef4ee54f7f75280020004100630072006f0062006100740020548c002000410064006f00620065002000520065006100640065007200200035002e003000204ee553ca66f49ad87248672c676562535f00521b5efa768400200050004400460020658768633002>
    /CHT <FEFF4f7f752890194e9b8a2d7f6e5efa7acb7684002000410064006f006200650020005000440046002065874ef69069752865bc9ad854c18cea76845370524d5370523786557406300260a853ef4ee54f7f75280020004100630072006f0062006100740020548c002000410064006f00620065002000520065006100640065007200200035002e003000204ee553ca66f49ad87248672c4f86958b555f5df25efa7acb76840020005000440046002065874ef63002>
    /DAN <>
    /DEU <>
    /ESP <>
    /FRA <>
    /ITA <>
    /JPN <FEFF9ad854c18cea306a30d730ea30d730ec30b951fa529b7528002000410064006f0062006500200050004400460020658766f8306e4f5c6210306b4f7f75283057307e305930023053306e8a2d5b9a30674f5c62103055308c305f0020005000440046002030d530a130a430eb306f3001004100630072006f0062006100740020304a30883073002000410064006f00620065002000520065006100640065007200200035002e003000204ee5964d3067958b304f30533068304c3067304d307e305930023053306e8a2d5b9a306b306f30d530a930f330c8306e57cb30818fbc307f304c5fc59808306730593002>
    /KOR <FEFFc7740020c124c815c7440020c0acc6a9d558c5ec0020ace0d488c9c80020c2dcd5d80020c778c1c4c5d00020ac00c7a50020c801d569d55c002000410064006f0062006500200050004400460020bb38c11cb97c0020c791c131d569b2c8b2e4002e0020c774b807ac8c0020c791c131b41c00200050004400460020bb38c11cb2940020004100630072006f0062006100740020bc0f002000410064006f00620065002000520065006100640065007200200035002e00300020c774c0c1c5d0c11c0020c5f40020c2180020c788c2b5b2c8b2e4002e>
    /NLD (Gebruik deze instellingen om Adobe PDF-documenten te maken die zijn geoptimaliseerd voor prepress-afdrukken van hoge kwaliteit. De gemaakte PDF-documenten kunnen worden geopend met Acrobat en Adobe Reader 5.0 en hoger.)
    /NOR <>
    /PTB <>
    /SUO <>
    /SVE <>
    /ENU (Use these settings to create Adobe PDF documents best suited for high-quality prepress printing.  Created PDF documents can be opened with Acrobat and Adobe Reader 5.0 and later.)
  >>
  /Namespace [
    (Adobe)
    (Common)
    (1.0)
  ]
  /OtherNamespaces [
    <<
      /AsReaderSpreads false
      /CropImagesToFrames true
      /ErrorControl /WarnAndContinue
      /FlattenerIgnoreSpreadOverrides false
      /IncludeGuidesGrids false
      /IncludeNonPrinting false
      /IncludeSlug false
      /Namespace [
        (Adobe)
        (InDesign)
        (4.0)
      ]
      /OmitPlacedBitmaps false
      /OmitPlacedEPS false
      /OmitPlacedPDF false
      /SimulateOverprint /Legacy
    >>
    <<
      /AddBleedMarks false
      /AddColorBars false
      /AddCropMarks false
      /AddPageInfo false
      /AddRegMarks false
      /ConvertColors /ConvertToCMYK
      /DestinationProfileName ()
      /DestinationProfileSelector /DocumentCMYK
      /Downsample16BitImages true
      /FlattenerPreset <<
        /PresetSelector /MediumResolution
      >>
      /FormElements false
      /GenerateStructure false
      /IncludeBookmarks false
      /IncludeHyperlinks false
      /IncludeInteractive false
      /IncludeLayers false
      /IncludeProfiles false
      /MultimediaHandling /UseObjectSettings
      /Namespace [
        (Adobe)
        (CreativeSuite)
        (2.0)
      ]
      /PDFXOutputIntentProfileSelector /DocumentCMYK
      /PreserveEditing true
      /UntaggedCMYKHandling /LeaveUntagged
      /UntaggedRGBHandling /UseDocumentProfile
      /UseDocumentBleed false
    >>
  ]
>> setdistillerparams
<<
  /HWResolution [2400 2400]
  /PageSize [612.000 792.000]
>> setpagedevice




